direction over the top of the mountain behind him.  Three
or four minutes elapsed after the siren blast and nothing
happened.  Collins then returned around the bend to see the
blast site and saw two men returning to the shot.  As
he was exitting his truck, the shot prematurely detonated.

Thomas Dickerson, the inspector from the Federal Mine
Safety and Health Administration (MSHA) who issued the
citation at bar, opined that if Foreman Billy Collins had
been present at the blasting truck, the accident would not
have happened.  Dickerson acknowledged that there was no. in-
dustry practice or standard requiring a foreman to be present
at the triggering location at a blasting site.  Dickerson
also observed that many mines do not even have a blasting
foreman and that it was not contrary to safe industry practice
to not have a foreman present at the actual blast site.

The Secretary concedes in this case that the blasting
crew, and, in particular,, Randall and Michael Roop, were
experienced in blasting and aware of the procedures for with-
drawing from a blast site when electrical storms are anoroach-
ina.  Indeed, the Secretary acknowledges that the fatalities
occurred when the victims, who knew an electrical storm was
present, failed to comply with a known company policy and
federal regulations requiring persons to be withdrawn to a
safe location away from the blast area during an electrical
storm.

The evidence is clear that there was a violation of the -
cited standard in this case but that such violation was sole-
ly the result of the unforeseeable and aberrational behavior
of the two deceased employees.  The employees were indeed in
the process of evacuating the blast site and most likely had
already evacuated the blast site to a safe area upon the first
evidence of an approaching electrical storm.  It is acknowl-
edged that the deceased employees were highly qualified and
experienced blasters who were well-trained and knew of the
prohibitions against being on a blast site during an electrical
storm.  Under the circumstances, it could not reasonably be
foreseen that those employees would, in'the midst of a downpour
and evidence of an electrical storm, return to the blast site.
It is conceded by the Secretary that it was not standard or
accepted industry practice to require a blasting foreman to
be present at the triggering location and, indeed, it was
acknowledged that Foreman Billy Collins1 presence to block
one entrance to the blast site on the upper bench road was
not inconsistent with safe practices.

The law is well established, however, that an operator
is liable for violations of the Act committed by its employees,
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